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REPLY OF PACIFIC BELL TO COMMENTS IN
SUPPORT OF MCI WORLDCOM AND NARUC

PETITIONS FOR RECONSIDERATION

Pacific Bell submits this reply to the comments submitted in support of the MCI

Worldcom and NARUC petitions for reconsideration and/or requests for clarification of

the Commission's GTE ADSL Tariff Order. 1

I. OVERVIEW

Some of the comments in support of the MCI Worldcom and NARUC filings

contend there is no record support for the conclusion that ADSL access to the Internet is

jurisdictionally interstate.2 Others concede the jurisdictional point, but contend the

Commission should clarify that its classification is only for jurisdictional purposes. For

regulatory purposes, they contend the call should be treated as an enhanced service such

that the telecommunications ends where the enhanced service begins.3 None of these

points has merit.

1 Such comments were submitted by KMC Telecom, Transwire Communications, RCN
Telecom Services, ACI Corp., CTSI, Telecommunications Resellers Association,
Hyperion Telecommunications, Logix Communications, ALTS, California Public Utility
Commission, Washington Utilities and Transportation Commission, and Minnesota
Department ofPublic Service et aI.

2 KMC Telecom, p. 9.

3 ACI Corp., p. 3; CTSI, p. 3.



II. THE RECORD DOES SUPPORT THE CONCLUSION THAT ADSL
ACCESS TO THE INTERNET IS JURISDICTIONALLY INTERSTATE

The Internet is part of the World Wide Web. No one seriously disputes that fact

or that you can communicate on the Internet with others, not only throughout this

country, but around the world.

Can there also be intrastate uses of ADSL technology as claimed by Hyperion,

Transwire, and KMC? Absolutely. Subscribers can use the technology to access

corporate local area networks or LANs or for non-Internet applications, but that does not

mean such access is necessarily limited to or even primarily used for intrastate or non-

Internet applications. For example, in house counsel for a multistate company in Texas

may use ADSL to access the local company intranet, and also use it to e-mail company

attorneys or clients in other states, to communicate with outside counsel in Washington,

D.C., to contact the FCC's web site in D.C., or to contact and do research on

LEXISINEXIS or WESTLAW databases located out of state.

Indeed, while Hyperion suggests it may have some preliminary evidence showing

90% or greater intrastate use,4 while Transwire suggests there are Extranet applications,5

and while KMC references a process called "caching" or "mirroring" of web sites on local

servers,6 their references prove nothing. Hyperion, for example, does not disclose the

arrangement it studied and does no more than reference what it calls "preliminary

results."

4 Hyperion, p. 2.

5 Transwire, pp. 3-4.

6 KMC, pp. 9-10.
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Both logic and empirical "real" data support entirely different conclusions. Park

Region Telephone Company conducted an analysis and determined that less than two

percent of the hits on its Minnesota web site were intrastate.7 The results of SBC's

analysis were similar showing that 92% to 99% of the Internet usage it carries is interstate

depending upon the State.8 Moreover, the nation's largest Internet Provider - America On

Line (AOL) - has its service located in Virginia and calls to its service from anywhere

else would be obviously interstate.

While there may be Extranet uses as Transwire claims, the fact remains - as

pointed out by a group of retail internet service providers - that "today essentially the only

reason that a consumer or a small business would order xDSL is to obtain high-speed

access to the Internet. ,,9 In other words, that ADSL technology can or may be used for

other purposes does not negate the fact that its primary use is to provide interstate access

to the Internet and the World Wide Web.

KMC's claim is even less logical. The utility and, indeed, much of the fun of the

Internet is access to the World Wide Web, not to some local database. And no local

database is ever going to be large enough to duplicate or capture all of the data and

information that are available on the World Wide Web. "Caching" and "mirroring" also

would not address the preferences of the consumer market for wide area chat lines,

7 Comments ofPark Region Telephone Company, CC Docket No. 80-286, p. 1.

8 A summary of SBC's analysis is attached.

9 Comments ofRetail Internet Service Providers, CC Docket 98-146, p. 7.
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e-mail.interactivegamesandInternettelephony.10 In addition, "caching" may not be the

answer. One company recently reported that "network performance actually went down

with caching.,,11 So "caching" and "mirroring" are not going to change the fundamental

nature of the Internet or transform it into one that only has intrastate use.

III. CONGRESS EXPRESSLY RECOGNIZED IN THE '96 ACT THAT
ACCESS TO INFORMATION SERVICE PROVIDERS IS GOVERNED
BY THIS COMMISSION'S REGULATIONS.

RCN Telecom makes the novel argument that ADSL is not "exchange access" or

an "access service" as those terms are used in connection with the provision oftelephone

services, and contends those terms only apply to "telephone toll services."12 The

implication is that this Commission's jurisdiction over "exchange access" and "access

service" is limited solely to when they are used to provide "toll services" and that it does

not have jurisdiction over calls by Internet subscribers to the Points ofPresence (POPs)

of Information Service Providers (ISPs).

Nothing could be further from the truth. In fact, in the only provision of the '96

Act dealing expressly with information access or access to the service of ISPs, Congress

explicitly recognized that such access is subject to the Commission's regulations and

10 Consumers use the Internet for e-mail as an alternative to facsimiles and Internet
Telephony as an alternative to regular long distance messaging because they are cheaper
than the older phone-based technologies. See USA TODAY, Tuesday, February 10, 1998,
Section: Money, Page IB. However, the incentive to move to alternatives would not be
there in the situation described by KMC. Why log on to your PC and then access the
Internet, if you can pick up your phone and call across town with no per minute charges?

II Network World, "Cache Beats Back Bandwidth Blues," Section: APPS; p. 45
(November 16, 1998).

12 RCN Telecom, pp. 3-4.
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specifically grouped it in the same category as access to interexchange carriers. Section

25 1(g) of the Act provides:

"On and after the date of enactment of the Telecommunications Act
of 1996, each local exchange carrier, to the extent it provides
wireline services, shall provide exchange access, information access,
and exchange services for such access to interexchange carriers and
information service providers in accordance with the same equal
access and nondiscriminatory interconnection restrictions and
obligations (including receipt of compensation) that apply to such
carrier on the date immediately preceding the date ofenactment of
the Telecommunications Act of 1996 under any court order, consent
decree, or regulation, order, or policy of the Commission, until such
restrictions and obligations are explicitly superseded by regulations
prescribed by the Commission after the date of enactment."
[Emphasis added].

In both instances, Congress specifically isolated and distinguished interexchange and

information service access from the local services to which the Act's other provisions

apply. Consistent therewith, the Commission determined in its Interconnection Order

that the reciprocal compensation provisions of the Act do not apply to such traffic. 13

IV. THE COMMISSION PROPERLY REJECTED THE ARGUMENT THAT
ADSL ACCESS TO THE INTERNET TERMINATES AT THE ISP.

Some of the comments suggest that the Commission has abandoned the

distinction between "telecommunications" and "information services", and that it should

have treated ADSL access as terminating at the ISP (i.e., "for regulatory purposes

telecommunications ends where information service begins. ")14 The Commission

13 First Report and Order, Implementation ofthe Local Competition Provisions in the
Telecommunications Act of1996, CC Docket 96-98, released August 8, 1996,1111 1034 &
1035.

14 CTSI, pp. 3-5; KMC, pp.13-15; Logix, pp. 2-5.
5

Reply Comments ofPacific Bell
CC Docket No. 98-79

January 19, 1999



properly rejected this argument for the reason that a transmission component is still

needed for users to access information after the call arrives at the POP of the ISP. 15

If the comments making this argument were right, then the incumbent local

exchange carriers (ILECs) would only be responsible for the call set-up time. But they

make no such suggestion. Indeed, the very motive behind the argument for treating these

calls as local and as ending at the ISP is to obtain compensation for terminating every

minute ofevery call to the ISP from the ILEC and thereby to create a subsidy. As noted,

this is not a proper interpretation of the Act and ignores years of Commission precedent

and jurisdictional analysis. 16

15 Memorandum Opinion and Order, CC Docket No. 98-79, released October 30, 1998,
~~ 17 & 20. [As explained in the Universal Service Report to Congress, because
information services are offered via telecommunications, they necessarily require a
transmission component in order for users to access information. We, therefore, analyze
ISP traffic as a continuous transmission from the end user to a distant Internet site.]

16 See Pacific Bell Opposition, CC Docket No. 98-79, n. 8.
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v. CONCLUSION

Despite their best efforts, the comments in support of the MCI Worldcom and

NARUC Petitions for Reconsideration and/or Requests for Clarification do little to shore

up the Petitioners' claims. The Commission correctly ruled that ADSL access to the

Internet is interstate, its decision is amply explained, and it is fully supported by the

evidence.

Respectfully submitted,

PACIFICBELL ~

By: M1- _ 1--._

Robert M. Lynch .
Roger K. Toppins
Mark Royer
One Bell Plaza, 30th Floor
Dallas, TX 75202
214-464-2217

Attorneys for Pacific Bell

January 19, 1999
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Attachment
Page 1 of2

SBe ANALYSIS: SUMMARY AND RESULTS

The ISP performed a high level analysis of the jurisdictional nature (Interstate versus
Intrastate) of its customers' Internet traffic. This traffic is grouped into three major
classes of service: E-mail, Newsgroup Reading and Surfing ofWeb Sites (browsing).
The ISP defines Newsgroup reading as the posting and reading ofUsenet articles.
"Browsing" is defmed as all other forms of Internet usage, including but not limited to
hyper-text transfer protocol (http), file transfer protocol (ftp), telnet, and games data
packet routing.

Based on the ISP's analysis, the three classes of service provided can be broken down
into their respective percentage ofall the ISP's Internet traffic:

E-mail traffic 36.44
News traffic 27.47
Browse traffic 39.09

In a sampling ofregistered Internet domains existing in the United States, 7.1 percent
exists in Texas. The same sampling showed Missouri to have .06 percent, Arkansas to
have .9 percent, Kansas to have 1.7 percent and Oklahoma to have 1.7 percent. The
remaining 45 States have 88.53% ofthe domains in the sample. If all traffic across the
Internet is normal, the ISP extrapolated that the higher a density of registered domains in
a state, the higher amount of traffic should be generated to that state from external states.
The ISP sends all E-mail and News articles from a Central Site in Texas by the ISP to the
Internet. Because all other states in the ISP's network send E-mail and News articles to
the central site, nearly all of the e-mail and news posts are Interstate. Based on the ISP's
analysis, Texas has a higher percentage of intrastate traffic than the other states in which
it provides service. Given the above data and assumptions, the ISP estimates the
following usage per state to be Interstate and Intrastate:

State

ARKANSAS
E-mail
News Reading
Browsing

KANSAS
E-mail
News Reading
Browsing

Percent Interstate

99.67

99.28

Interstate Breakdown
By Service

36.44
27.47
35.76

36.44
27.47
35.37



State

MISSOURI
E-mail
News Reading
Browsing

OKLAHOMA
E-mail
News Reading
Browsing

TEXAS
E-mail
News Reading
Browsing

Percent Interstate

99.99

99.38

92.88

Attachment
Page 2 of2

Interstate Breakdown
By Service

36.44
27.47
36.09

36.44
27.47
35.47

33.85
25.51
33.52
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